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INTRODUCTION

These comments on selected North Carolina Real Es-
tate License Law and Real Estate Commission Rules 

provisions are intended to assist real estate licens ees, preli-
censing course students and  others in understanding the Li-
cense Law and Commission rules.  Th e comments are orga-
nized in a topic format that often diff ers from the sequence 
in which the topics are addressed in the License Law and 
Commission rules. Th e topics selected for comment here are 
of particular impor tance and/or are likely to be frequently 
encoun tered in the usual course of real estate practice. Th e 
appropriate references to the License Law and Commis sion 
rules are provided beside each listed topic. 

LICENSE REQUIREMENT

General [G.S. 93A-1 and 93A-2]

Anyone who for compensation trans acts real estate 
business in this state as an agent for another must 

have a North Carolina real estate broker license. Th is re-
quirement applies to any person or entity who directly or in-
directly engages in the business of a real estate broker while 
physically in the state of North Carolina. A real estate licens-
ee is commonly referred to as a real estate “agent,” although 
the latter does not actually appear in the License Law.

Most individual broker licenses are issued on “provision-
al” status. Th e primary diff erence between a provisional bro-
ker and a broker not on provisional status is that the latter 
may operate as an unsupervised independent agent while 
a provisional broker must work under the supervi sion of a 
broker who has been designated with the Real Estate Com-
mission as “broker-in-charge” of a real estate offi  ce.

A broker-in-charge is a broker who has been designated 
with the Commission as the broker having responsibility for 
the supervision of provisional brokers engaged in real estate 
brokerage at a particular real estate offi  ce and for other ad-
ministrative and supervisory duties prescribed by Commis-
sion rule.

Note that a real estate “licensee” is NOT automatically a 
“REALTOR®.” A licensed real estate agent is a REALTOR® 
only if he/she belongs to the National Association of REAL-
TORS®, a private trade association.

Licensing of Business Entities [G.S. 93A-1 and 93A-4; 
Rule A.0502]

In addition to individuals (persons), “business entities” 
also must be licensed in order to engage in the real estate 
business. Any corporation, partnership, limited liability 

company, association or other business entity (other than a 
sole proprietorship) must obtain a separate real estate fi rm 
broker license. 

Activities Requiring a License [G.S. 93A-2]
Persons and business entities who for compensation per-

form the  activities listed below as an agent for others are 
considered to be performing brokerage activities and must 
have a North Carolina real estate license. Th ere is no ex-
emption for engaging in a limited number of transactions. 
A person or entity who performs a brokerage service in even 
one transaction must be licensed. Similarly, no fee or other 
compensation is so small as to exempt one from the appli-
cation of the statute when acting for another in a real estate 
transaction. Brokerage activities include:
 1. Listing (or off ering to list) real estate for sale or  rent, 

including any act performed by a real estate licensee 
in connection with obtaining and servicing a listing 
agreement. Examples of such acts include, but are not 
limited to, soliciting listings, providing information to 
the property owner, and preparing listing agreements or 
property management agreements.

 2. Selling or buying (or off ering to sell or buy) real estate, 
including any act performed by a real estate licensee in 
connection with assisting others in selling or buying real 
estate. Examples of such acts include, but are not limited 
to, advertising listed property for sale, “show ing” listed 
property to pro spec tive buyers, provid ing information 
about listed property to pro spec tive buyers, negotiating 
a sale or purchase of real estate, and assisting with the 
completion of contract off ers and counteroff ers using 
preprinted forms and communication of off ers and ac-
ceptances. 

 3. Leasing or renting (or off ering to lease or rent) real es-
tate, including any act performed by real estate licensees 
in connection with assisting others in leasing or renting 
real estate. Examples of such acts include, but are not 
limited to, advertising listed property for rent, “show-
ing” listed rental property to prospective tenants, pro-
viding information about listed rental property to pro-
spective tenants, negotiating lease terms, and assisting 
with the completion of lease off ers and counteroff ers 
using preprinted forms and communication of off ers 
and acceptances. 

 4. Conducting (or off ering to conduct) a real estate auction. 
(Mere criers of sale are excluded.) NOTE: An auction-
eer’s license is also required to auction real estate.

 5. Selling, buying, leasing, assigning or exchanging any 

LICENSE LAW AND RULE COMMENTS
Comments on Selected Provisions of the
North Carolina Real Estate License Law

and Real Estate Commission Rules



2

interest in real estate, including a leasehold interest,    in 
connection with the sale or purchase of  a business.

 6. Referring a party to a real estate licensee, if done for 
compensation. Any arrangement or agreement  between 
a licensee and an unlicensed person that calls for the 
licensee to compensate the unlicensed person in any 
way for fi nding, introducing or referring a party to the 
licensee has been determined by North Carolina’s courts 
to be prohibited under the License Law. Th erefore, no 
licensee may pay a fi nder’s fee, referral fee, “bird dog” 
fee or similar compensation to an unlicensed person.

Unlicensed Employees — Permitted Activities
Th e use of unlicensed assistants and other unlicensed of-

fi ce personnel in the real estate industry is very widespread 
and the Commission is frequently asked by licensees what 
acts such persons may lawfully perform. To provide guidance 
to licensees regarding this matter, the Commission has pre-
pared the following list of acts that an unlicensed assistant 
or employee may lawfully perform so long as the assistant or 
employee is salaried or hourly paid and is not paid on a per-
transaction basis.

An unlicensed, salaried (i.e., W-2) employee MAY:
 1. Receive and forward phone calls and electronic messages 

to licensees.
 2. Submit listings and changes to a multiple listing service, 

but only if the listing data or changes are compiled and 
provided by a licensee.

 3. Secure copies of public records from public repositories 
(i.e., register of deeds offi  ce, county tax offi  ce, etc.).

 4. Place “for sale” or “for rent” signs and lock boxes on 
property at the direction of a licensee.

 5. Order and supervise routine and minor repairs to listed 
property at the direction of a licensee.

 6. Act as a courier to deliver or pick up documents.
 7. Schedule appointments for showing property listed for 

sale or rent.
 8. Communicate with licensees, property owners, prospects, 

inspectors, etc. to coordinate or confi rm appointments.
  9. Show rental properties managed by the employee’s em-

ploying broker to prospective tenants and complete and 
execute preprinted form leases for the rental of such 
properties.

10. Type off ers, contracts and leases from drafts of    
preprinted forms completed by a licensee.

11. Record and deposit earnest money deposits, tenant se-
curity deposits and other trust monies, and otherwise 
maintain records of trust account receipts and disburse-
ments, under the close supervision of the offi  ce broker-
in-charge, who is legally responsible for handling trust 
funds and maintaining trust accounts.

12. Assist a licensee in assembling documents for closing.
13. Compute commission checks for licensees affi  liated  

with a broker or fi rm and act as bookkeeper for the fi rm’s 
bank operating accounts.

Exemptions [G.S. 93A-2]
Th e following persons and organiza tions are specifi  cally 

exempted from the requirement for real estate licen sure: 
 1. Property owners when selling or leasing their own 

property.  Th is includes both individual property owners 
personally selling or leasing their property and business 
entities selling or leasing real estate owned by the busi-
ness entity.   To qualify under this exemption, the person 
or entity must be the actual title holder or share title 
with an undivided interest.

[Note: The Commission takes the position that the 
bona fi de offi cers and employees of a corporation need 
not be licensed to sell or lease real estate belonging 
to the corporation. This is because corporations have 
a separate legal identity and can only function through 
its offi cers and employees, thus such offi cers and 
employees must be exempt when selling or leasing 
the corporation’s property in order to give effect to 
the corporation exemption. However, the offi cers and 
employees of other business entities are considered 
to be exempt only if they personally are title owners 
of the property to be sold or leased. Thus, a partner 
in a general partnership is exempt as an owner when 
selling or leasing partnership-owned real estate, but 
an offi cer or employee of the partnership who is not 
also a partner is not exempt.]

 2. Persons acting as attorneys-in-fact under a power of at-
torney in consummating performance under a con tract 
for the sale, lease or exchange of real estate. (Note: Th is 
limited exemption applies only to the fi nal comple-
tion of a transaction already com menced. Th e licensing 
require ment may not be circum vented by obtaining a 
power of attor ney.)

 3. Attorneys-at-law when performing real estate activi ties 
in the normal course of providing legal servic es to their 
clients, such as when administering an estate or trust. 
Attorneys may NOT otherwise engage in  real estate 
brokerage practice without a real estate license.

 4. Persons acting under court order (e.g., receivers, trust-
ees in bankruptcy, guardians or personal repre sen ta-
tives)

 5. Trustees acting under a trust agree ment, deed of trust or 
will.

 6. Certain salaried employees of broker- property manag-
ers. (See G.S. 93A-2(c)(6) for details.)

NOTE: Although there is no specifi c statuto-
ry exemp tion for real estate apprais ers, persons 
who appraise real estate for compensa tion are not 
required to have a real estate license to conduct such 
appraisals. However, such persons are required to be 
licensed or certifi ed as a real estate appraiser by the 
North Carolina Appraisal Board.
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THE REAL ESTATE COMMISSION

Composition [G.S. 93A-3(a)]

The Real Estate Commission consists of nine (9) 
members who serve three-year terms.  Seven mem-

bers are appointed by the Governor and two are appointed 
by the General Assembly upon the recommendations of the 
Speaker of the House of Representatives and the President 
Pro Tempore of the Senate. At least three (3) members must 
be licensed brokers. At least two (2) members must be “pub-
lic members” who are NOT involved directly or indirectly 
in the real estate brokerage or appraisal businesses.

Purpose and Powers [G.S. 93A-3(a), (c) and (f); G.S. 
93A-6(a) and (b);G.S. 93A-4(d) and 93A-4A]

Th e principal purpose of the Real Estate Commis sion 
is to protect the interests of members of the general pub-
lic in their dealings with real estate brokers. Th is is accom-
plished through the exercise of the following statutory pow-
ers granted to the Commis sion:
 1. Licensing real estate brokers and brokerage fi rms, and 

registering time share projects.
 2. Establishing and administering a prelicensing and postli-

censing education program for prospective licensees as 
well as a continuing education program for licensees.

 3. Providing education and information relating to the real 
estate brokerage business for licensees and the general 
public.

 4. Regulating the business activities of brokers and broker-
age fi rms, including disciplining licensees who violate 
the License Law or Commission rules.

It should be noted that the Commis sion is specifi  cally 
prohibited, however, from regulating commis sions, salaries 
or fees charged by real estate licens ees and from arbitrating 
disputes between parties regarding matters of contract such 
as the rate and/or division of commissions, pay of agents or 
similar matters. [See G.S. 93A-3(c) and Rule A.0109.]

Disciplinary Authority [G.S. 93A-6(a)-(c)]
Th e Real Estate Commission is authorized to take a va-

riety of disciplinary actions against licensees who the Com-
mission fi nds guilty of violating the License Law or Com-
mission rules while acting as real estate licensees. Th ese are: 
repri mand, censure, license suspension and license revoca-
tion. Th e License Law also permits a licensee under certain 
circumstances to surrender his/her license with the consent 
of the Commission. Disciplinary actions taken against li-
censees are regularly reported in the Commission’s newslet-
ter which is distributed to all licensees and also may be re-
ported in local and regional newspapers. 

It should be noted that licensees may be disciplined by 
the Commis sion for committing acts prohibited by the Li-
cense Law when selling, leasing, or buying real estate for 
themselves, as well as for committing such acts in transac-
tions handled as agents for others. [G.S. 93A-6(b)(3)]

Th e Commission also has the power to seek in its own 
name injunctive relief in superior court to prevent any per-
son (licensees and others) from violating the License Law or 
Commission rules. A typical example of where the Com-
mission might pursue injunctive relief in the courts is where 
a person engages in real estate activity without a license or 
during a period when the person’s license is suspended, re-
voked or expired. [G.S. 93A-6(c)]

Any violation of the License Law or Commission rules is 
a criminal off ense (misdemeanor) and may be prose cuted in 
a court of law. However, a fi nding by the Commission that 
a licensee has violated the License Law or Commission rules 
does not consti tute a crimi nal conviction. [G.S. 93-8]

PROHIBITED ACTS BY LICENSEES

G.S. 93A-6  provides a list of prohibited acts which 
may result in disciplinary action against licensees. 

Discussed below are the various prohibited acts, except for 
those related to handling and accounting for trust funds, 
which are discussed in the Commission’s “Trust Account 
Guidelines,” and the failure to deliver certain instruments 
to parties in a transaction, which is discussed in the subse-
quent section on “General Brokerage Provisions.”

Important Note
Th e provisions of the License Law relating to misrep-

resentation or omission of a material fact, confl ict of inter-
est, licensee competence, handling of trust funds, and im-
proper, fraudulent or dishonest dealing generally apply in-
dependently of other statutory law or case law such as the 
law of agency. Nevertheless, another law may have an eff ect 
on the application of a License Law provision. For exam-
ple, the requirements of the N.C. Tenant Security Depos-
it Act relating to the accounting to a tenant for a residential 
security deposit within 30 days after termination of a ten-
ancy amplify the general License Law provisions (and Com-
mission rules) requir ing licensees to account for such funds 
within a reasonable time. Th us, in this instance, a violation 
of the Tenant Security Deposit Act’s provi sions would also 
be consid ered by the Commission to be a violation of the 
License Law.

Similarly, the law of agency and the law of contracts, 
which are derived from case law, may be taken into consid-
eration when applying the provisions of the License Law. 
Th us, a licensee’s agency status and role in a transaction 
might aff ect the licensee’s duties under the license law. Ex-
amples of how an agent’s duties under the License Law may 
be aff ected by the applica tion of other laws are included at 
various points in this section on “Prohibited Acts by Licens-
ees.”

Misrepresentation or Omission [G.S. 93A-6(a)(1)]
Misrepresentation or omission of a material fact by bro-

kers is prohibited, and this prohibition includes both “will-
ful” and “negligent” acts. A “willful” act is one that is done 
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intentionally and deliberately, while a “negligent” act is 
one that is done unintention al ly. A “misrepresentation” is 
commu nicating false information, while an “omission” is 
failing to provide or disclose information where there is a 
duty to provide or disclose such information.

For purposes of applying G.S. 93A-6(a)(1), whether a fact 
is “material” depends on the facts and circum stances of a par-
ticular transaction and the application of statutory and/or 
case law. Th e Commission has historically interpreted “ma-
terial facts” under the Real Estate License Law to at least in-
clude:
 Facts about the property itself (such as a struc tural defect 

or defective mechanical systems);
 Facts relating directly to the property (such as a pending 

zoning change or planned highway con struction in the 
immediate vicinity); and

 Facts relating directly to the ability of the agent’s prin-
cipal to complete the transaction (such as a pending 
foreclosure sale).

Regardless of whom the agent represents, these “material” 
facts must be disclosed to both the agent’s principal and to 
third parties the agent deals with on the principal’s behalf. In 
addition, an agent has a duty to disclose to his principal any 
information that may aff ect the principal’s rights and inter-
ests or infl uence the princi pal’s decision in the transaction.

Note, however, that G.S. 39-50 and 42-14.2 specifi  cally 
provide that the fact that a property was occupied by a person 
who died or had a serious illness while occupying the prop-
erty is NOT a material fact. Th us, agents do not need to vol-
untarily disclose such a fact. If a prospective buyer or tenant 
specifi cally asks about such a matter, the agent may either de-
cline to answer or respond honestly. If, however, a prospective 
buyer or tenant inquires as to whether a previous owner or 
occupant had AIDS, the agent is prohibited by fair housing 
laws from answering such an inquiry because persons with 
AIDS are considered to be “handicapped” under such laws.

Th is introductory information should assist in under-
standing G.S. 93A-6(a)(1), which establishes four sepa rate 
(although closely related) categories of conduct which are 
prohibited. Th ese are discussed below, and a few examples of 
prohibited conduct are provided for each category.

Willful Misrepresentation — Where an agent who has 
“actual knowledge” of a material fact deliber ately misinforms 
a buyer, seller, tenant or landlord concern ing such fact. Also, 
where an agent who does NOT have actual knowledge of a 
matter material to the transaction provides incorrect infor ma-
tion concerning such matter to a buyer, seller, tenant or land-
lord without regard for the actual truth of the matter (i.e., 
where an agent intentionally provides information without 
knowing whether it is true and the informa tion provided is 
in fact not true).

Note:  Th e following examples of willful misrepresenta-
tion apply regardless of the agent’s status (seller’s agent or 
buyer’s agent) or role (listing agent or selling agent).

Example:  An agent knows that a listed house has a severe 
fl ooding problem during heavy rains. In re sponse to a 
question from a prospec tive buyer who is being shown 
the house during dry weather, the agent states that there 
is no fl ooding problem.

Example:  An agent knows that the heat pump at a listed 
house is inopera tive, but tells a pro spective buyer that 
all mechanical systems and applianc es are in good con-
dition.

Example: An agent knows that the approximate market 
value of a house is $80,000, but tells the property owner 
that the house is worth $90,000 in order to obtain a 
listing.

Example:  An agent is completely unfamiliar with the fea-
tures or condition of a listed property; however, the 
agent informs a prospec tive buyer that the plumbing 
is in good working order without fi rst checking with 
the own er. (Th e agent in such instance is acting without 
regard for the truth of the matter being represented. If 
the plumbing in fact needs signifi cant repair, then the 
agent may be guilty of willful misrepresen tation.)

Example:  Without checking with the owner, an agent tells 
a prospective buyer of a listed house that heating and 
cooling costs are “very reason able.” (Because the agent 
acted with out regard for the truth of the matter, he may 
be guilty of willful misrepresenta tion if heating and 
cooling costs are in fact ex traordinarily high.)

Negligent Misrepresentation — Where an agent unin-
tentionally misinforms a buyer, seller, tenant or landlord 
concern ing a material fact either because he does not have 
actual knowledge of the fact, because he has incorrect infor-
mation, or because of a mistake by the agent. If the agent 
“should reason ably have known” the truth of the matter that 
was misrepresent ed, then the agent may be guilty of “negli-
gent misrep resenta tion” even though he was acting in good 
faith.

Negligent misrepresentation by real estate agents occurs 
frequently in real estate transactions. Th e most common sit-
uation results from the recording of incor rect information 
in an MLS® computer or book due to the negligence of the 
listing agent. When a prospective buyer is subsequently pro-
vided the incorrect informa tion from the MLS® by the agent 
working with the buyer, a negligent misrepresentation oc-
curs.

A listing agent is generally held to a higher standard with 
regard to negligent misrepresentation of material facts about 
a listed property to a buyer than is a selling agent who is act-
ing as a seller’s subagent. Th is is because (1) Th e listing agent 
is in the best position to ascertain facts about the property, 
(2) the listing agent is expected to take reasonable steps to 
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assure that property data included with the listing is cor-
rect and (3) it is considered reasonable for a selling agent 
to rely on the accuracy of the listing data in most instanc-
es. However, a buyer’s agent may in some cases be held to a 
higher standard than a seller’s subagent because of the buy-
er’s agent’s duties to the buyer under the law of agency and 
the buyer’s agent’s special knowl edge of the buyer’s particu-
lar situation and needs.

Example: An agent has previously sold several lots in a sub-
division under development and all those lots passed a 
soil suitability test for an on-site septic system. Th e agent 
then sells Lot 35 without checking as to wheth er this lot 
satisfi es the soil test; however, the agent informs the buyer 
that Lot 35 will support an on-site septic system when in 
fact the contrary is true. (Th e agent was at least negligent 
in not checking the soil test result on Lot 35 and guilty 
of negligent misrepre senta tion. Th is result is not aff ect ed 
by the agent’s agency status or role in the trans action.)

Example: An owner tells a listing agent with ABC Realty that 
his house has 1850 heated square feet. Without person-
ally verifying the square footage, the agent records 1850 
square feet on the listing form. Th e listing is placed in 
the local MLS and the MLS book is distributed showing 
the house as having 1850 square feet. Th e house is subse-
quently sold by a sales agent with XYZ Realty who tells 
the buyer that ac cording to the MLS data, the house has 
1850 square feet. Th e buyer later discovers that the house 
actually has only 1750 square feet. (In this situation, the 
listing agent did not make a direct misrepresenta tion to 
the buyer; however, he initiated the chain of communi-
cation which led to the buyer being misin formed, and 
thus indi rectly misrepresented a material fact. Fur ther, 
his failure to verify the square footage constituted negli-
gence. Th erefore, the listing agent is guilty of a negli gent 
misrep resentation. Although the selling agent directly 
communicated the incorrect infor mation to the buyer, 
he probably acted reason ably in relying on the data in the 
MLS book. In this case, if the selling agent had no rea son 
to doubt the MLS data, the selling agent is not guilty 
of a negli gent misrepresenta tion. Note, how ever, that 
if the square footage discrep ancy had been suffi  ciently 
large that a reason ably prudent selling agent should have 
known the listed data was incorrect, then the selling agent 
would also have been guilty of negligent misrepresenta-
tion. Th e result in this partic ular example is not aff ected 
by the selling agent’s agency status (seller’s subagent or 
buyer’s agent), although this might be a factor in other 
situa tions.

Willful Omission — Where the agent has “actual knowl-
edge” of a material fact and a duty to disclose such fact to a 
buyer, seller, tenant, or landlord, but he deliberately fails to 
disclose such fact.

Example: An agent knows that a zoning change is pending 
which would adversely aff ect the value of a listed proper-
ty, but fails to dis close such information to a prospective 
buyer. Th e agent has commit ted a willful omission and 
this result is not aff ected by the agent’s agency status or 
role in the transaction.

[Note:  Information about a pending zoning change 
(or planned highway) that would enhance the value of 
a seller’s prop erty must also be disclosed to the seller, 
even if the agent is a buyer’s agent.]

Example: An agent knows that the city has just decided to 
extend water and sewer lines to a subdivision that has 
been plagued for years by serious water quality and sew-
age disposal problems. Th is will result in a sub stantial 
increase in the value of homes in the subdivi sion. Th e 
agent, who is working with a buyer to purchase a house 
in the subdivision, does not inform the seller of the city’s 
recent decision. Th e agent has committed a willful omis-
sion and this result is not aff ected by the agent’s agency 
sta tus or role in the transaction.

Example: An agent knows that a listed house has a major 
defect (e.g., crumbling foundation, no insulation, mal-
functioning septic tank, leaking roof, termite infestation, 
etc.) but fails to disclose such information to a prospec-
tive buyer. Th e agent has commit ted a willful omission 
and this result is not aff ected by the agent’s agency sta tus 
or role in the transaction.

Example: A selling agent working with a buyer as a subagent 
of the seller learns that the buyer is willing to pay more 
than the price in the buyer’s off er, but fails to disclose this 
information to the seller (or listing agent) when present-
ing the off er. Th e selling agent has committed a willful 
omission. If, however, the selling agent were acting as a 
buyer’s agent, then the result would be diff erent because 
the agent does not repre sent the seller.

Example: A bu y er’s agent be c o mes aware that the seller with 
whom his buyer is negotiat ing is under pressure to sell 
quickly and may accept much less than the listing price. 
Believing such information should always be kept confi -
dential, the buyer’s agent does not pro vide the buyer with 
this infor mation. Th e buyer’s agent is guilty of a willful 
omission. An agent must disclose to his principal any 
infor mation that might aff ect the principal’s decision in 
the trans action.

Example: Suppose in the immediately preceding exam ple 
that the seller’s property is listed with the fi rm of the 
buyer’s agent and the fi rm’s policy is to practice dual 
agency in in-house sales situations where it repre sents 
both the seller and the buyer. In this situation, the buy-
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er’s agent would not be considered to have committed a 
willful omission under the License Law by not disclos-
ing the infor mation about the seller’s personal situation 
to the buyer. Note:  Th is assumes however that the buy-
er’s agent proper ly disclosed his status as a buyer’s agent 
to the seller or seller’s agent upon “initial contact,” that 
dual agency was properly autho rized in writing by both 
the seller and buyer preferably prior to showing the 
seller’s property to the buyer, but no later than present-
ment of any off er, and that the dual agency agree ment 
provided for this limitation on disclo sure. Th is posi tion 
on the applica tion of the License Law has been adopted 
by the Real Estate Com mission to promote fair ness and 
equity in transactions involving dual agency.

Negligent Omission — Where an agent does NOT 
have actual knowledge of a material fact, but he “should rea-
sonably have known” of such fact, then he may be guilty of 
“negligent omission” if he fails to disclose this fact to a buy-
er, seller, tenant or land lord, even though he acted in good 
faith in the transac tion. 

Th e prohibition against negligent omission creates a 
“duty to discover and disclose” material facts which a rea-
sonably prudent agent would typically have discov ered in 
the course of the transaction. A listing agent is typically in a 
much better position than a selling agent to discover mate-
rial facts relating to a listed property and thus, will be held 
to a higher standard than will a selling agent acting as a sell-
er’s subagent. On the other hand, a buyer’s agent in some 
circumstances may be held to a higher standard than a sell-
er’s sub agent because of the buyer’s agent’s duties to the buy-
er under the law of agency, particularly if the buyer’s agent 
is aware of a buyer’s special needs with regard to a property. 
Again we see how the agency relationships between agents 
and principals to a transaction and the agent’s role in the 
transaction can aff ect a licensee’s duties and responsibilities 
under the License Law.

Instances of negligent omission occur much less fre-
quently than instances of negligent misrepresenta tion. Th is 
is because most facts about a listed property are recorded on 
a detailed property data sheet from which information is 
taken for inclusion in MLS com puters/books. If incorrect 
information taken from an MLS computer/book is passed 
on to a prospective purchaser, then a “misrepresentation,” 
rather than an “omission,” has occurred. Nevertheless, there 
are examples of negligent omission which can be cited.

Example: A listing agent lists for sale a house located adja-
cent to a street that is about to be widened into a major 
thoroughfare. Th e thoroughfare project has been very 
contro versial and highly publicized. Th e city recently 
fi nalized its decision to proceed with the project and 
the plans for the street widening are recorded in the city 
planner’s offi  ce. A buyer, working with a selling agent, 
makes an off er to buy the house. Th e listing agent does 

not disclose the street widening plans to the buyer or 
selling agent and claims later that he was not aware of 
the plans. In this situation, both the listing and selling 
agents are probably guilty of a negli gent omission be-
cause each “should reason ably have known” of the street 
widening plans, clear ly a material fact, and should have 
dis closed this fact to the buy er. Th is result is not aff ected 
by whether the selling agent is a buyer agent or seller’s 
subagent.

Example: A seller has a 30,000 square foot commer cial 
property for sale which cannot be expanded under local 
zoning laws. Th e buyer is looking for property in the 
25,000 - 30,000 square foot range, but has told his buy-
er’s agent that he needs a property where he can expand 
to 50,000 square feet or more in the future. Th e seller 
does not think to advise the buyer’s agent that the prop-
erty cannot be expanded, and the buyer’s agent makes 
no inquiry about it although he is aware of the buyer’s 
special needs. Th e buyer’s agent is guilty of a negligent 
omission for failing to discover and disclose a special 
circumstance that he knew was important to his client.

Example: When listing a house, a listing agent is told by the 
seller that one area of the roof leaks badly when it rains, 
but the moisture so far is being contained in the attic. 
Th e listing agent forgets to note this on the MLS data 
sheet and forgets to disclose the leaking roof problem to 
prospective buyers and selling agents. Th e listing agent 
is guilty of a negligent omission. Because his failure to 
disclose the leaking roof problem was unintentional, the 
listing agent is not guilty of a willful omission; however, 
his forget fulness resulting in his failure to disclose the 
defect constitutes a negligent omission.

Making False Promises [G.S. 93A-6(a)(2)]
Real estate brokers are prohibited from “making any 

false promises of a character likely to infl uence, persuade 
or induce.” It is unimportant wheth er the broker originally 
intended to honor his promise; failure to honor a promise 
is suffi   cient to constitute a violation of this provision. Th e 
promise may relate to any matter which might infl u ence, 
persuade or induce a person to per form some act which he 
might not otherwise perform.

Example: An agent promises a prospective apartment ten-
ant that the apartment he is considering renting will be 
repainted before the tenant moves in. Th e agent then 
fails to have the work done after the lease is signed.

Example:  An agent promises a property owner that if he 
lists his house for sale with the agent’s fi rm, then the 
fi rm will steam-clean all the carpets and wash all the 
windows. Th e fi rm then fails to have the work done 
after the listing contract is signed.
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Other Misrepresentations [G.S. 93A-6(a)(3)]
Real estate brokers are prohibited from pursuing a 

course of misrepresentation (or making of false promis-
es) through other agents or through advertising or other 
means.

Example:  In marketing subdivision lots for a develop er, 
a broker regularly advertises that the lots for sale are 
suitable for residential use when in fact the lots will 
not pass a soil suitability test for on-site sewage sys-
tems.

Example:  A broker is marketing a new condominium com-
plex which is under construction. Acting with the full 
knowledge and consent of the broker, the broker’s 
agents regularly inform prospective buyers that units 
will be available for occupancy on June 1, when in fact 
the units won’t be available until at least September 1.

Confl ict of Interest [G.S. 93A-6(a)(4) and (6); Rule 
A.0104(d)]

G.S. 93A-6(a)(4) prohibits a real estate agent from “act-
ing for more than one party in a transac tion with out the 
knowledge of all parties for whom he or she acts.”  Commis-
sion Rule A.0104(d) takes this a step further by provid ing 
that a broker or brokerage fi rm representing one party in 
a transaction shall not under take to represent another par-
ty in the transaction without the express written authority 
(i.e., authoriza tion of dual agency) of each party (subject 
to one exception, explained in the dual agency section). A 
typical violation of this provision occurs when the agent 
has only one principal in a transaction but acts in a man-
ner which benefi ts another party without the principal’s 
knowl edge. In such a situation, the agent violates the duty 
of loyalty and consent owed to his principal.

Example:  A house is listed with Firm X. When show ing 
the house to a prospective buyer not represented by 
Firm X, an agent of Firm X advises the buyer to of-
fer substantially less than the listing price because the 
seller must move soon and is very anxious to sell the 
property fast. Th e agent and Firm X are contractually 
obligated to repre sent only the seller. By advising the 
pro spective buyer as indi cated in this ex ample, the 
agent is acting to benefi t the buyer without the seller’s 
know ledge and con sent. Th is act violates both the Li-
cense Law and the Law of Agen cy.

Example:  An agent with Firm Y assists her sister in pur-
chas ing a house listed with Firm X without advising 
Firm X or the seller of her relationship with the buyer. 
Th e agent is “offi  cially” acting as a subagent of the seller 
in the transaction. In this situa tion, there is an inher-
ent confl ict of interest on the part of the agent. If the 
agent does not dis close her relation ships to both parties, 

then the agent violates both the License Law and Law of 
Agency. In fact, since her allegiance lies with her sister, 
the agent should instead act as a buyer’s agent from the 
outset. Th e same would be true if the buyer were a close 
friend or business asso ci ate of the agent, or in any way 
en joyed a special relation ship to the agent which would 
clearly infl uence the agent to act in behalf of the buyer 
rather than the seller.

G.S. 93A-6(a)(4) also prohibits any “self-dealing” on the 
part of an agent. For example, if an agent attempts to make a 
secret profi t in a transac tion where he is sup posed to be rep-
resenting a princi pal, then the agent violates this “confl ict of 
interest” provi sion.
 
Example: An agent lists a parcel of undeveloped proper ty 

which is zoned for single-family residential use. Th e 
agent knows that this property is about to be rezoned 
for multi-fa mily residential use, which will greatly in-
crease the property’s value. Rather than informing the 
seller of this fact, the agent off ers to buy the property 
at the listed price, telling the seller that he wants to ac-
quire the property as a long-term invest ment. Th e deal 
closes. Several months later, after the rezoning has been 
accomplished, the agent sells the property at a substan-
tial profi t.

G.S. 93A-6(a)(6) prohibits a licensee from “representing 
or attempting to represent a real estate broker other than the 
broker by whom he or she is engaged or associated, with-
out the ex  press knowl edge and con sent of the broker with 
whom he or she is associated.” Brokers may work for or be 
associated with more than one real estate company, so long 
as they have the express consent of all brokers-in-charge. 
Provisional brokers may never engage in brokerage activities 
for more than one company at a time.

Improper Brokerage Commission [G.S. 93A-6(a)(5) 
and (9)]

No person may pay a commission or valuable consider-
ation to any other person for acts or servic es performed in 
violation of the License Law. [G.S. 93A-6(a)(9)] Th is provi-
sion fl atly prohibits anyone from paying an unlicensed per-
son for acts which require a real estate license. Following are 
examples of prohibited payments:

Example: Th e payment by brokers of commissions to pre-
viously licensed sales associates who failed to properly 
renew their licenses (for any acts performed after their 
licenses had expired). [Note that payment could prop-
erly be made for commissions earned while the license 
was on active status, even if the license is inactive or 
expired at time of payment. Th e key is, was the license 
on active status at the time all services were rendered 
which generated the commission?]
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Example: Th e payment of a commission, salary or fee by 
brokers to unlicensed employees or independent con-
tractors (e.g., secretaries, “trainees” who haven’t passed 
the license examination, etc.) for performing acts or ser-
vices requiring a real estate license.

Example: Th e payment by brokers of a “fi nder’s fee,” “re-
ferral fee,” “bird dog fee,” or any other valuable consid-
eration to unli censed persons who fi nd, intro duce, or 
bring together parties to a real estate trans ac tion. Th is is 
true even if the ultimate consumma tion of the transac-
tion is accom plished by a licensed broker and even if the 
act is performed without expectation of compensation. 
Th us, a broker may NOT compensate a friend, relative, 
former client or any other unlicensed person for “refer-
ring” a prospec tive buyer, seller, landlord or tenant to 
such broker. Th is prohibition ex tends to “owner referral” 
programs at condominium or time share complexes and 
“tenant referral” programs at apartment complexes.

In addition, a licensed “provisional” broker may NOT ac-
cept any compensation for brokerage services from anyone 
other than his employing broker or broker age fi rm. Conse-
quently, a broker may not pay a com mission or fee directly to 
a provisional broker of another broker or fi rm. Any such pay-
ment, as well as bonuses, must be made through the provi-
sional broker’s employing broker or fi rm. [G.S. 93A-6(a)(5)]

Unworthiness and Incompetence [G.S. 93A-6(a)(8)]
Th is broad provision authorizes the Real Estate Com-

mission to discipline any broker who, based on the agent’s 
conduct and consideration of the public interest, is found to 
be unworthy or incompetent to work in the real estate busi-
ness. A wide range of conduct may serve as the basis for a 
fi nding of unworthiness or incompetence, including conduct 
which violates other specifi c provi sions of the License Law 
or Commission rules. Here are a few examples of improp-
er conduct which do not specifi cally violate another License 
Law provision but which might support a fi nding of unwor-
thiness or incompetence.
1. Failure to properly complete (fi ll in) real estate contracts 

or to use contract forms which are legally adequate.
2. Failure to diligently perform the servic es required under 

listing con tracts or property manage ment con tracts.
3. Failure to provide accurate closing state ments to sellers 

and buyers or accurate in come/expense reports to prop-
erty owners.

Improper Dealing [G.S. 93A-6(a)(10)]
Th is broad provision prohibits a real estate agent from 

engaging in “any other conduct [not specifi cally prohib ited 
elsewhere in the License Law] which consti tutes improper, 
fraudulent or dishonest dealing.” Th e deter mination as to 
whether particular conduct consti tutes “improper, fraudu-
lent or dishonest dealing” is made by the Real Estate Com-

mission on a case-by-case basis. Th erefore, a broad range of 
con duct might be found objectionable under this provision, 
depending on the facts in a case.

One category of conduct which violates this provision is 
any breach of the duty to exercise skill, care, and diligence in 
behalf of a client under the Law of Agency. (Note that other 
breaches of Agency Law duties constituting either a “misrepre-
sentation or omission,” a “confl ict of interest” or a “failure to 
properly account for trust funds” are covered by other specif-
ic statutory provisions.)

Another category of conduct which violates this provi-
sion is any violation of the State Fair Housing Act. Th is is 
mentioned separately under the “Discriminatory Practices” 
heading.

Example:  A broker is personally conducting the clos ing of a 
real estate sale he has negotiated. Th e seller does not show 
up for the clos ing. In order to avoid a delay in closing the 
transaction, the broker forges the seller’s signature on a 
deed to the property and proceeds with the closing in the 
seller’s absence.

Example:  An agent assists a prospective buyer in perpetrat-
ing a fraud in connection with a mortgage loan appli-
cation by preparing two contracts — one with false in-
formation for submission to the lending institu tion, and 
another which represents the actual agree ment between 
seller and buyer. (Th is prac tice is commonly referred to 
as “dual con tracting” or “con tract kiting.”)

Example:  A broker lists a property for sale and agrees in the 
listing contract to place the listing in the local MLS, to 
advertise the property for sale, and to use his best eff orts 
in good faith to fi nd a buyer. Th e broker places a “For 
Sale” sign on the property, but fails to place the property 
in the MLS for more than 30 days and fails to otherwise 
adver tise the property during the listing period. (Th e 
broker has failed to exercise reason able skill, care and 
diligence in behalf of his client as required by the listing 
contract and the Law of Agen cy.)

Example:  An agent is aware that the owners of a house list-
ed with his company are out of town for the week end, 
yet the agent gives a prospective buyer the house keys 
and allows such prospect to look at the listed house with-
out accompanying the prospect. (Th e agent has failed to 
exercise reasonable skill, care and dili gence in behalf of 
his client.)

Discriminatory Practices [G.S. 93A-6(a)(10); Rule 
A.1601]

Any conduct by a broker which violates the provisions 
of the State Fair Housing Act is consid ered by the Commis-
sion to constitute “improper conduct” and to be a violation 
of the License Law.
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Practice of Law [G.S. 93A-4(e); G.S. 93A-6(a)(11); Rule 
A.0111]

Brokers may not perform for others any legal service de-
scribed in G.S. 84-2.1 or any other legal service. Following 
are several examples of real estate-related legal services which 
brokers may NOT provide.
1. Drafting legal documents such as deeds, deeds of trust, 

leases and real estate sales contracts for others. Al though 
brokers may “fi ll in” or “com plete” preprinted real es tate 
contract forms which have been drafted by an attor ney, 
they may NOT under any circum stances complete or 
fi ll in deed or deed of trust forms.

2. Abstracting or rendering an opinion on legal title to real 
property.

3. Providing “legal advice” of any na ture to clients and cus-
tomers, includ ing advice concerning the nature of any 
interest in real estate or the means of holding title to real 
estate. (Note: Although provid ing advice con cerning 
the legal ramifi cations of a real estate sales contract is 
prohibit ed, merely “explaining” the provi sions of such a 
con tract is not only accept able, but highly recommend-
ed.)

Other Prohibited Acts [G.S. 93A-6(b)]
In addition to those prohibited acts previously dis cussed, 

G.S. 93A-6(b) prescribes several other specifi c grounds for 
disciplinary action by the Commission, including:
1. Where a licensee has obtained a li cense by false or fraud-

ulent representation (e.g., falsifying documen ta tion of 
prelicens ing education, failing to disclose prior crimi nal 
convictions, etc.).

2. Where a licensee has been convicted of, or pled guilty or 
no contest to, certain types of criminal off ens es.

3. Where a broker’s unlicensed employee, who is exempt 
from licensing under G.S. 93A-2(c)(6) (property man-
agement exception), has committed an act which, if 
committed by the broker, would have consti tuted a vio-
lation of the License Law.

4. Where a licensee who is also a State-licensed or State-
certifi ed real estate appraiser has violated any of the pro-
visions of the North Carolina Real Estate Appraisers Act 
and been disciplined by the N.C. Appraisal Board.

Lastly, be aware that under (b)(3), licensees may be dis-
ciplined for violating any of the 15 provisions under sub-
section (a) when selling, buying, or leasing their own prop-
erty.

GENERAL BROKERAGE PROVISIONS

Discussed below are selected Commission rules relat-
ed to general brokerage.

Agency Agreements and Disclosure [Rule A.0104]
Provided below is a brief summary of the various provi-

sions of the Commission’s rule regarding agency agreements 
and disclosure.  For a much more in-depth discussion of this 

rule and its application, the reader is referred to the Commis-
sion’s North Carolina Real Estate Manual.

Agency Agreements: Rule A.0104(a) requires all agen-
cy agreements for brokerage services (in both sales and lease 
transactions) to be in writing. Paragraph (a):

• Requires written agreements with property owners 
(whether sellers or lessors, commercial or residential) from the 
inception of the relationship;

• Allows express oral buyer/tenant agency agreement from 
the outset of the relationship which must be reduced to writ-
ing no later than the time any party to the transaction wants to 
extend an off er. As a practical matter, this oral agreement needs 
to address all key aspects of the relationship, including agent 
compensation, authorization for dual agency, etc. 

(Note: Agreement must be in writing from the outset if 
it seeks to limit the buyer/tenant’s right to work with other 
agents or binds the client to the agent for any defi nite time 
period. In other words, an oral buyer/tenant agency agree-
ment is non-exclusive and must be terminable by the client 
at any time.)

Further, every written agency agreement of any kind  must 
also:
  • Provide for its existence for a defi nite period of time and 

terminate without prior notice at the expiration of that 
period. [Exception: an agency agreement between a bro-
ker and a landlord to procure tenants for the landlord’s 
property may allow for automatic renewal so long as the 
landlord may terminate with notice at the end of any 
contract or renewal period.]

  • Contain the Rule A.0104(b) non-discrimination (fair 
housing) provision, namely: “Th e broker shall conduct all 
brokerage activities in regard to this agreement without 
respect to the race, color, religion, sex, national origin, 
handicap or familial status of any party or prospective 
party to the agreement.” Th is provision must be set forth 
in a clear and conspicuous manner which shall distin-
guish it from other provisions of the agency agreement.

  •  Include the license number of the individual licensee who 
signs the agreement.

Allowing an agent to to work with a buyer under an ex-
press oral buyer agency agreement is intended to address the 
problem of buyers being reluctant to sign a written buyer 
agency agreement at the outset of their relationship with a 
buyer agent. Th e idea underlying this approach is to allow an 
agent to work temporarily with a prospective buyer as a buy-
er’s agent under an oral agreement while the agent establishes 
a rapport with the buyer that makes the buyer feel more com-
fortable with signing a written buyer agency agreement. 

Although the rule allows oral buyer/tenant agency agree-
ments until the point in time when any party is ready to pres-
ent an off er, it nevertheless is highly advisable that agents have 
such agreements reduced to writing and signed by the buyer/
tenant at the earliest possible time in order to avoid misun-
derstanding and confl ict between the buyer/tenant and agent. 
Recall also that the agent must obtain a written buyer/ten-
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ant agency agreement from the buyer/tenant not later than 
the time any party to the transaction extends an off er to any 
other. If the buyer/tenant will not sign a written buyer/ten-
ant agency agreement prior to an off er being presented, then 
the agent may not continue to work with the buyer/tenant as 
a buyer/tenant’s agent. Moreover, the agent may not begin at 
this point to work with the buyer/tenant as a seller’s subagent 
unless the agent (1) fully advises the buyer/tenant of the con-
sequences of the agent switching from buyer/tenant’s agent to 
seller’s agent (including the fact that the agent would have to 
disclose to the seller/lessor any information, including “con-
fi dential” information about the buyer/tenant, that might in-
fl uence the property owner’s decision in the transaction), (2) 
obtains the buyer/tenant’s consent, and (3) obtains the con-
sent of the property owner and listing fi rm, which is the prop-
erty owner’s agent.

Agency Disclosure Requirement:  While Rule A.0104(a) 
now requires all agency agreements, whether for lease or sales 
transactions or association management, to be in writing, the 
Rule A.0104(c) disclosure requirement still applies only to sales 
transactions. It requires licensees to provide prospective buyers 
and sellers, at fi rst substantial contact, with a copy of the Work-
ing with Real Estate Agents brochure, to review the brochure 
with them and then reach an agreement regarding their agen-
cy relationship. Th e licensee providing the brochure should 
also include his/her name and license number on the brochure. 
Note that the obligation under this rule is not satisfi ed merely 
by handing the prospective seller or buyer the brochure to read. 
Th e agent is required to review the contents of the brochure 
with the prospective buyer or seller and then reach agreement 
with the prospective buyer or seller as to whether the agent will 
work with the buyer or seller as his/her agent or as the agent 
of the other party. In the case of a prospective seller, the agent 
may either (1) act as the seller’s agent, which is the typical situa-
tion and which requires a written agreement from the outset of 
their relationship, or (2) work with the seller as a buyer’s agent 
if the agent already represents a prospective buyer. In the case of 
a prospective buyer, the agent may either (1) act as the buyer’s 
agent under either an oral or written agreement as addressed in 
Rule A.0104(a), or (2) work with the buyer as a seller’s agent, 
disclosure of which must be in writing from the outset. 

Disclosure of Agency Status by Sellers’ Agents and 
Subagents to Prospective Buyers: Paragraph (e) of Rule 
A.0104, like (c), requires a seller’s agent or subagent in sales 
transactions to disclose his/her agency status in writing to a 
prospective buyer at the “fi rst substantial contact” with the 
buyer. It is recommended that sellers’ agents make this re-
quired written disclosure using  the form provided for this 
purpose in the Working with Real Estate Agents brochure that 
must be provided to buyers (as well as to sellers) at fi rst sub-
stantial contact. Th is form has a place for the buyer to ac-
knowledge receipt of the brochure and disclosure of agen-
cy status, thereby providing the agent with written evidence 
of having provided the brochure and disclosure. Th e disclo-
sure may, however, be made using a diff erent form — the 

most important point is that the disclosure of seller agency 
be made in writing in a timely manner. Th e reason for this 
requirement is that buyers tend to assume that an agent they 
contact to work with them in locating a property to pur-
chase is “their” agent and is working primarily in their inter-
est. Th is may or may not be the case in reality. Th e purpose 
of the disclosure requirement is to place prospective buy-
ers on notice that the agent they are dealing with is NOT 
“their” agent before the prospective buyer discloses to the 
agent information which the buyer would not want a seller 
to know because it might compromise the buyer’s bargain-
ing position.

Most frequently, “fi rst substantial contact” will occur 
at the fi rst “face-to-face” meeting with a prospective buyer. 
However, the point in time that “fi rst substantial contact” 
with a prospective buyer occurs will vary depending on the 
particular situation and may or may not be at the time of 
the fi rst or initial contact with the prospective buyer. Many 
fi rst contacts are by telephone and do not involve discus-
sions which reach the level that would require disclosure, 
although some initial phone contacts, especially those with 
out-of-town buyers, could reach this level. “First substantial 
contact” occurs at the point in time when a discussion with 
a prospective buyer begins to focus on the buyer’s specifi c 
property needs and desires or on the buyer’s fi nancial situa-
tion. Typically, that point in time is reached when the agent 
is ready to solicit information from the prospective buyer 
that is needed to identify prospective properties to show the 
buyer. Th erefore, an agent planning to work with a prospective 
buyer as a seller’s agent or subagent should assure that disclosure 
of his/her agency status is made in writing to the prospective 
buyer prior to obtaining from the prospective buyer any person-
al or confi dential information that the buyer would not want 
a seller to know. A few examples of such personal or confi -
dential information include: Th e maximum price a buyer is 
willing to pay for a property; the buyer’s ability to pay more 
than the price off ered by the buyer; or the fact that a buyer 
has a special interest in purchasing the seller’s property rath-
er than some other similar property. In any event, the dis-
closure must be made prior to discussing with the prospec-
tive buyer his/her specifi c needs or desires regarding the pur-
chase of a property. As a practical matter, this means the dis-
closure will always need to be made prior to showing a property 
to a prospective buyer. Th e best policy is to simply make the 
disclosure at the earliest possible time.

If fi rst substantial contact occurs by telephone or by 
means of other electronic communication where it is not 
practical to provide written disclosure, the agent shall im-
mediately disclose by similar means whom he/she represents 
and shall immediately, but in no event later than three days 
from the date of fi rst substantial contact, mail or otherwise 
transmit a copy of the written disclosure to the buyer. 

Disclosure of Agency Status by Buyers’ Agents to Sell-
ers or Sellers’ Agents: Paragraph (f ) of Rule A.0104 re-
quires a buyer’s agent to disclose his/her agency status to a 
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seller or seller’s agent at the “initial contact” with the seller 
or seller’s agent. “Initial contact” will typically occur when 
a buyer’s agent telephones or otherwise contacts the listing 
fi rm to schedule a showing. Th e initial disclosure may be 
oral, but a written confi rmation of the previous oral disclo-
sure must be made (except in auction sale transactions) no 
later than the time of delivery of an off er to purchase. Th e 
written confi rmation may be (and usually is) included in the 
off er to purchase. In fact, Commission Rule A.0112(a)(19) 
requires that any preprinted off er to purchase and contract 
form used by an agent include a provision providing for 
confi rmation of agency status by each real estate agent (and 
fi rm) involved in the transaction.

Consent to Dual Agency: Paragraph (d) of Rule A.0104 
requires generally that an agent must obtain the written au-
thority of all parties prior to undertaking to represent those 
parties as a dual agent. It is important to note that this re-
quirement applies to all real estate transactions (sales and 
lease/rentals), not just to sales transactions. [In sales trans-
actions, this written authority to act as a dual agent is usu-
ally limited to “in-house” sales transactions and is usually 
included in the listing and buyer agency contracts. If those 
contracts do not grant such authority, then the agent must 
have both the seller and buyer consent to the dual agency 
prior to beginning to act as a dual agent for both parties.]

Paragraph (d) of Rule A.0104 currently requires  written 
authority for dual agency from the formation of the rela-
tionship except situations where a buyer/tenant is represent-
ed by an agent working under an oral agency agreement as 
permitted by A.0104(a), in which case written authority for 
dual agency must be obtained no later than the time one of 
the parties represented by the agent working as a dual agent 
makes an off er to purchase, sell, rent, lease, or exchange real 
estate to the other party. Th us, it is permissible for the agent 
to operate for a limited period of time under an oral dual 
agency agreement. It is very important to remember that 
G.S. 93A-6(a)(4) still requires agents to obtain the consent 
of all parties prior to beginning to act as a dual agent for 
those parties. Th erefore, it is essential that agents electing to 
operate as a dual agent for a limited period of time without 
obtaining this authority in writing still explain fully the con-
sequences of their acting as a dual agent and obtain the par-
ties’ oral consent.

As a practical matter in sales transactions, agents will fre-
quently have already obtained written authority to act as a 
dual agent for in-house sales transactions at the time the ini-
tial written listing or buyer agency agreement is executed. 
However, under Paragraph (a) of Rule A.0104, many buyer’s 
agents may elect to work with their buyer clients for a peri-
od of time under an oral buyer agency agreement. Paragraph 
(d) permits such buyer’s agents to also operate for a limit-
ed period of time as a dual agent in order to deal with situ-
ations where a buyer client is interested in a property listed 
with the agent’s fi rm. Note that, although an oral dual agen-
cy agreement for a limited period of time is permitted by 

Commission rules, it is strongly recommended that agents 
have any dual agency agreement in writing from the outset 
of the dual agency arrangement. Th is will provide the agent 
with some evidence that the matter of dual agency was dis-
cussed with the parties and that they consented to it. Such 
evidence could prove quite useful if a party later asserts that 
the agent did not obtain their consent for dual agency in a 
timely manner. 

Auction Sales: Paragraph (g) of Rule A.0104 provides 
that the provisions of Paragraphs (c), (d) and (e) of the Rule 
shall not apply to real estate licensees representing sellers in 
auction sales transactions. Note that in auction sales, the 
real estate agents involved almost invariably work only as 
seller’s agents and this fact is considered to be self-evident. 
Th us, there is no need for agents to distribute and review the 
Working with Real Estate Agents brochure, no need for dis-
closure of agency status by the seller’s agents, and no dual 
agency. For the unusual situation where a buyer may be rep-
resented by an agent in an auction sale transaction, Para-
graph (h) of Rule A.0104 provides that such a buyer’s agent 
shall, no later than the time of execution of a written agree-
ment memorializing the buyer’s contract to purchase, pro-
vide the seller or seller’s agent with a written confi rmation 
that he/she represents the buyer.

Dual Agency Status of Firm: Paragraph (i) of Rule 
A.0104 codifi es in the Commission’s rules the common law 
rule that a fi rm which represents more than one party in 
the same real estate transaction is a dual agent, and further 
states that the fi rm, through the brokers affi  liated with the 
fi rm, shall disclose its dual agency to the parties. Th is rule 
provision does not establish any additional requirement for 
licensees and is intended merely to clarify that the Com-
mission follows the common law rule. In other words, dual 
agency is not limited to those situations where an individu-
al agent is working with both a buyer client and seller client 
(or lessor and commercial tenant) in the same transaction. If 
one agent of a fi rm is working with a buyer client of the fi rm 
and another agent of the same fi rm is working with a seller 
client of the fi rm in a transaction involving the sale of the 
seller client’s property to the buyer client, then the fi rm is a 
dual agent (as it also holds both agency agreements). How-
ever, a fi rm functions through its employees, namely, its as-
sociated agents; thus, under the common law, whenever the 
fi rm is a dual agent of certain parties in a transaction, all li-
censees affi  liated with that fi rm are also dual agents of those 
parties in that transaction.

Designated Agency: Paragraphs (j) - (m) of Rule A.0104 
authorize real estate fi rms to engage in a form of dual agency 
practice referred to in the rule as “designated agency” in cer-
tain sales transactions involving in-house dual agency. “Des-
ignated agency” is an optional method of practicing dual 
agency that may be adopted by a real estate fi rm if the fi rm 
establishes a policy consistent with the Commission’s des-
ignated agency rules. Designated agency involves appoint-
ing or “designating” an individual agent(s) in a fi rm to rep-
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resent only the interests of the seller and another individual 
agent(s) to represent only the interests of the buyer when a 
fi rm has an in-house dual agency situation.

Th e principal advantage of the designated agency ap-
proach over the “standard” dual agency approach is that 
each of a fi rm’s clients (seller and buyer) receive fuller repre-
sentation by their designated agent. In the typical dual agen-
cy situation, client advocacy is essentially lost because the 
dual agent may not seek an advantage for (i.e, “advocate” 
for) one client to the detriment of the other client. Th e dual 
agent must remain completely neutral and impartial at all 
times.  Designated agency returns “advocacy” to the servic-
es provided by the respective designated agents and allows 
them to more fully represent their respective clients.

Authority to practice designated agency must be in writ-
ing no later than the time a written dual agency agreement is 
required under A.0104(d). Additional required procedures 
for practicing designated agency are clearly spelled out in 
Paragraphs (j) - (m) and are not discussed further here. For 
more detailed coverage of dual and designated agency, the 
reader is once again referred to the Commission’s North Car-
olina Real Estate Manual.

Dual Agency by Individual Agent: Paragraph (n) of 
Rule A.0104 authorizes individual brokers representing 
both the buyer and seller in the same real estate transaction 
pursuant to a written dual agency agreement to include in 
the agreement a provision authorizing the broker not to dis-
close certain “confi dential” information about one party to 
the other party without permission from the party about 
whom the information pertains. Th is provision is intend-
ed to allow  individual dual agents to treat confi dential in-
formation about their clients in a manner similar to that al-
lowed for fi rms practicing designated agency.

Advertising [Rule A.0105]
Th e rule prohibits “blind ads;” rather, all advertising must 

indicate that it is the advertisement of a broker or brokerage 
fi rm. Be aware that A.0105(c)(1) prohibits “provisional” bro-
kers from advertising “without his or her broker’s consent” 
and must include the broker’s name in the advertising. Last-
ly, licensees may not advertise under an assumed name with-
out registering the assumed name with the applicable Coun-
ty Register of Deeds offi  ce and no business entity (other than 
a corporation) may include in its name the name of an unli-
censed person or salesperson. [See A.0105(b) and (d)]. [See 
also 2005-2006 Real Estate Update materials, Advertising.]

Delivery of Instruments [G.S. 93A-6(a)(13) and (14); 
Rules A.0106 and A.0107(c)]

Among other things, Rule A.0106 requires agents to 
“imme diately, but in no event later than fi ve days from the 
date of execution, deliver to the parties thereto copies of any 
... off er...” Th is does NOT mean that agents may in every 
case wait up to fi ve days to present an off er to a seller. Rath-
er, it means that an agent must immediately, as soon as pos-

sible, present to the seller any off er re ceived by the agent. 
If the agent is the “selling agent,” then the off er should be 
immediately presented to the “listing agent” who should, in 
turn, immediately present the off er to the seller. Th e “fi ve 
day” provision is included only to allow for situations where 
the seller is not immediately available (e.g., seller is out of 
town), and repre sents an outside time limit within which of-
fers must always be presented. In all cases where the seller is 
available, the off er should be presented as soon as possible.

Th e same rule also means that a prospective buyer who 
signs an off er must immediately be provided a copy of such 
off er. (A photo copy is acceptable for this pur pose.) Do NOT 
wait until after the off er is accepted (or rejected) by the sell-
er.

In addition, this rule means that an off er must be imme-
diately presented to a seller even if there is a contract pending 
on the property. Of course, in this instance, it is essential that 
the agent also advise the seller that serious legal problems 
could result from the seller’s acceptance of such off er and 
that the seller should contact an attorney if he is interested in 
treating the off er as a “back-up” off er or in attempting to be 
released from the previously signed contract.

Retention of Records [Rule A.0108]
Note that as of September 1, 2002, licensees are required 

to maintain and retain various documents pertaining to 
their brokerage transactions for three years from the suc-
cessful or unsuccessful conclusion of the transaction or the 
disbursement of all trust monies pertaining to that transac-
tion, whichever occurs later. Th us,  a licensee holding a dis-
puted earnest money deposit which isn’t fi nally disbursed 
until July, 2004 from a transaction that terminated without 
closing in September, 2002, would be required to retain the 
A.0108 transaction fi le documents until July, 2007.

Brokerage Fees and Compensation [Rule A.0109]
Th is rule prohibits a broker from receiv ing any form of 

valuable consideration from a vendor or supplier of goods or 
services in connection with an expenditure made on behalf 
of his principal in a real estate transaction without fi rst ob-
taining the written consent of the principal.

Example: A broker manages several rental units for various 
owners and routinely employs Ajax Cleaning Service to 
clean the units after the tenants leave. Th e broker pays 
Ajax a $50 per unit fee for its services out of rental pro-
ceeds received and deposited in his trust account. Ajax 
then “refunds” to the broker $10 for each $50 fee it 
receives, but the property owners are not aware that the 
broker receives this payment from Ajax in addition to 
his regular brokerage fee. Th e broker in this situation 
is making a secret profi t without the property owners’ 
knowledge and is violating the rule.

Th is rule also prohibits a broker from receiving any form 
of valuable consideration for recom mending, procuring, or 
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arranging services for a party to a real estate transaction with-
out full disclosure to such party. Th e party for whom the ser-
vices are recom mend ed, procured, or arranged does not have 
to be the agent’s principal.

Example: An agent sells a listed lot to a buyer who wants to 
build a house on the lot. Without the buyer’s knowl edge, 
the agent arranges with ABC Homebuilders for ABC to 
pay the agent a 3% referral fee if the agent recom mends 
ABC to the buyer and the buyer employs ABC to build 
his house. Th e agent then recommends ABC to the buy-
er, ABC builds the buyer’s house for $100,000 and ABC 
secretly pays the agent $3,000 for his referral of the buy-
er. Th e agent has violat ed this rule. (Note that the buyer 
in this situation likely paid $3,000 more for his house 
than was necessary be cause it is very likely the builder 
added the agent’s referral fee to the price he charged the 
buyer for building the house. Th e main point here is 
that the buyer had the right to know that the agent was 
not providing disinterested advice when recommend ing 
the builder.)

Example: A selling agent in a real estate trans action, while 
acting as a subagent of the seller, recommends to a buy-
er who has submitted an off er that the buyer apply to 
Ready Cash Mort gage Company for his mortgage loan. 
Th e agent knows that Ready Cash will pay him a “refer-
ral fee” of $100 for sending him the buyer’s business if 
the loan is made to the buyer, but the agent does not 
disclose this fact to the buyer. If the agent subsequently 
accepts the referral fee from the lender, he will have vio-
lated this rule. (Th e buyer has the right to know that the 
agent’s recommendation is not a disinterest ed one.)

While A.0109(d) continues to absolutely prohibit licens-
ees from sharing compensation with any unlicensed per-
son for acts which require a real estate license, paragraph 
(e), which was added to Rule A.0109 eff ective September 1, 
2002, allows one narrow, limited exception, namely: licens-
ees may pay referral fees to travel agents who contact them 
to book vacation rentals only, so long as well-defi ned proce-
dures are followed.

Broker-in-Charge [Rule A.0110]  
Every fi rm is required to designate a broker to serve as 

broker-in-charge at each offi  ce. Th e broker-in-charge is the 
person the Commission will hold responsible for the super-
vision and management of an offi  ce. Th e seven specifi c re-
sponsibilities of a broker-in-charge are enumerated in Para-
graph (a). Brokers designated as a broker-in-charge on or af-
ter April 1, 2006 must have the equivalent of two years full-
time brokerage experience within the preceding fi ve years and 
must take the Commission’s broker-in-charge course within 
120 days of being designated, unless they already have taken 
the 12-hour course within the preceding three years.

Th e only people who might be designated broker-in-
charge after April 1, 2006 who may not be required to take 
the 12-hour broker-in-charge course are those who already 
are designated as brokers-in-charge before March 31, 2006, 
who are transferrring from offi  ce A to offi  ce B with no lapse 
in their status as a broker-in-charge. To remain a broker-in-
charge, all brokers-in-charge will be required to take special 
annual broker-in-charge electives written by the Commis-
sion but taught by approved Update instructors as part of 
the broker’s 8-hours of continuing education each year. Any 
broker-in-charge who suff ers any break or lapse in their sta-
tus as broker-in-charge for any reason will be required to sat-
isfy the two-year experience requirement and take the 12-
hour broker-in-charge course to be redesignated as a broker-
in-charge after April 1, 2006, unless they have had the 12-
hour course within the preceding three years.

Drafting Legal Instruments [Rule A.0111]  
Th is rule prohibits licensees from drafting legal instru-

ments, e.g., contracts, deeds, deeds of trust, etc.,  but does al-
low them to fi ll in the blanks on preprinted sales contract and 
lease forms, which is not construed to be the unauthorized 
practice of law.

Offers and Sales Contracts [Rule A.0112]
Th is rule specifi es what minimum terms must be con-

tained in any preprinted off er or sales contract form a licens-
ee, acting as an agent, proposes for use by a party in a real 
estate transaction. 

Reporting Criminal Convictions [Rule A.0113]
Licensees are required to report to the Commission any 

criminal convictions or any disciplinary action taken against 
them by any other professional board within sixty (60) days 
of the fi nal judgment or order in the case. Th is reporting re-
quirement is ongoing in nature.

Residential Property Disclosure Statement [Rule 
A.0114]

State law requires that most residential property owners 
complete a disclosure form to give to prospective purchas-
ers. Th e form seeks to elicit information about the condition 
of the property by asking various questions, to which own-
ers may answer “yes,” “no,” or “no representation.”  Failure 
to provide a buyer with this form may allow the buyer to 
cancel the contract by notifying the seller in writing within 
three calendar days of contract acceptance. 

HANDLING TRUST FUNDS
See the “Trust Account Guidelines” con tained in this 

booklet for complete coverage of this important topic. Li-
censees and applicants should have a thorough knowl edge 
and under standing of the “Trust Account Guide lines.”


